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A Plan of Scientific Penology 


BOARD OF PENOLOGY RECOMMENDED TO SUCCEED PRESENT BOARD OF 
PRISON TERMS AND PAROLES. BAR ASSOCIATION COMMITTEE 
SUBMITS REPORT AFTER INTENSIVE STUDY ON MATTERS 
AFFECTING CRIMINAL LAW AND PROCEDURE. 

OTHER INTERESTING RECOMMENDATIONS 


After three years of intensive study of 
matters of criminal law and procedure, dur- 
ing which time three successive committees 
of the Los Angeles Bar Association have 
delved deeply into the subject of crime, its 
increasing growth and the punishment of 
criminals, the Committee on Criminal Law 
and Procedure for 1931, has submitted its 
report to the Board of Trustees, outlining 
and recommending a “Plan of Scientific 
Penology.” 

This plan will without doubt attract wide- 
spread attention. 

The report calls attention to the fact that 
at the last Legislature an Act was adopted 
authorizing the State Director of Finance 
to investigate the varieties and value of 
punishments now applied, the significance 
of class and segregation of prisoners, the 
operation and efficacy of our penal laws and 
other related matters. The committee rec- 
ommended that its plan of scientific penol- 
ogy be submitted to the State Director of 
Finance for his consideration in connection 
with the investigation authorized under the 
terms of this Act. The Board of Trustees 
of the Los Angeles Bar Association accord- 
ingly adopted the report, with the exception 
of one paragraph, and submitted it to the 
State Director of Finance for his consid- 
eration. The item in the report which was 
excepted by the Board of Trustees in adopt- 
ing it, is the recommendation that the Bar 
Association express its disapproval of the 
prevailing tendency to create new felonies. 
The Board of Trustees thought that further 
consideration should be given to this rec- 
ommendation. However, the report as a 
whole was submitted to the Director of 
Finance and its publication authorized. 

“Statistics show that the ratio of criminal 
prosecutions, as well as convictions, to pop- 
ulation in Los Angeles County, has doubled 
in the past decade. The serious portent of 
the increasing growth of crime cannot be 
ignored,” says the report, and declares 
“that this increase is partially attributable 
to the creation of new felonies and partially 
to the inefficiency of society in dealing with 
convicted criminals.” It declares that the 


increase in the incidence of major crime 
warns us that we cannot go on indefinitely 
creating new felonies and that under pres- 
ent conditions we will soon be confronted 
with the necessity, if it does not already 
exist, “of selecting for punishment as fel- 
onies only those offenses of a distinct anti- 
social character.” 

The report refers to the work and the 
recommendations of the same committee for 
1930, and to the amendments proposed to 
the Penal Code to effect some of the re- 
forms which are now urged. 

THE BULLETIN presents first the plan of 
the committee and following this the report 
of the committee as submitted to the Board 
of Trustees. Both the plan and the report 
contain many matters of wide interest to the 
public at large, and particularly to criminol- 
ogists, penologists and the legal profession 
in general. The 1931 committee which made 
the report is comprised of Byron C. Hanna, 
Chairman, Daniel Beecher, Edward L. H. 
Bissinger, Secretary, W. Joseph Ford, (re- 
cently deceased), Philbrick McCoy, Orfa 
Jean Shontz, and Thomas L. Ambrose. 

Following is the plan: 


PLAN OF SCIENTIFIC PENOLOGY 
Preface 


Society has long regarded punishment for 
crime exclusively from the aspect of the 
deterrent effect thereof. As a result at- 
tempts have been made to prescribe punish- 
ment to fit the crime with no consideration 
of the effect on society of the punishment 
administered to the individual offender. The 
human equation involved in the subsequent 
relation of the punished malefactor to so- 
ciety has been ignored. 

Intelligent penology demands not only 
that the full benefit of the deterrent effect 
of punishment be realized, but in addition 
thereto, that the individual punished be re- 
stored to society only under conditions giv- 
ing promise of law abiding conduct. The 
punishment should not only be made to fit 
the crime, but also to fit the individual. 


With this preface a plan is submitted for 
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A CALL TO DUTY 


The Constitution of the Los Angeles Bar Association provides as to its “Objects” that 
“This Association is established to advance the science of jurisprudence; to promote the ad- 
ministration of justice; to encourage a thorough legal education; to maintain the honor and 
dignity of the profession of the law and to cultivate social intercourse among its members.” 


These are the high ideals of our great profession at which each of us individually and all 
of us collectively should aim. 


The law is, or should be, the essence of right. The lawyer is, or should be, the keeper of 
the public conscience. He, far more than the priest, is the real father confessor of the troubled 
of this world—the guide, philosopher and friend of those who stand in the shadow of adversity. 
He is the avowed enemy of wrong, the constituted champion of right, the maintainer of up- 
rightness and the upholder of justice. His constant aim is, or should be, the essence of truth, 
the betterment and upbuilding of humanity through the just administration of the law, with 
ideals fixed “broad on the roots of things” and ever mindful that “truth is the strong thing.” 


Consequently, it is the duty of every lawyer to exemplify, stand for and endeavor to 
achieve the high ideals which constitute the quoted objects of our Bar Association. 


These objects can best be achieved by united and concerted endeavor. Such united and 
concerted endeavor is best afforded to the lawyers of Los Angeles and Los Angeles County 
by the Los Angeles Bar Association; and membership in that Association, to the end that these 
ideals may be adequately accomplished, is the duty of every lawyer of our great city and county 
who is eligible for admission to our great and growing Association. 


It is, therefore, our firm and fixed belief that the best interests of the bar of Los Angeles 
County require the concerted action of all available Los Angeles lawyers working with and in 
and as members of our Association, to the end that the best purposes of our profession may 
be accomplished, and its highest ideals may be attained and maintained. So we feel that it is 
the duty of every lawyer in the County who is eligible to do so to join our Association and 
to aid it in every possible legitimate endeavor to build up, attain and maintain those ideals. 


We sincerely trust that every lawyer eligible to membership will heed this call to duty 
and join the Bar Association. 
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the accomplishment of these objects, which 

it is believed would eliminate glaring de- 

fects now existing in our system of penol- 
ogy. 
Outline of the Plan 

1. The present Board of Prison Terms 
and Paroles (Statutes 1931, Chapter 487) 
to be succeeded by a Board of Penology, 
composed of individuals whose experience 
and training would enable them to scientific- 
ally administer penology pursuant to the 
plan here submitted and with ample au- 
thority and jurisdiction to accomplish the 
purposes hereinafter stated. The members 
of such board to give their entire time to 
their official duties and thus be in a position 
to give this subject the attention its success- 
ful administration would require. 

2. All persons convicted of felonies (not 
subject to capital punishment) and not 
placed on probation shall be sentenced to 
become wards of the State and placed under 
the jurisdiction and subject to the orders 
of the Board of Penology. 

3. On being so sentenced such persons 
shall be transported to a detention labora- 
tory (one to be located in the northern part 
of the state and one in the southern part of 
the state) under the jurisdiction of the 
Board of Penology and there subjected to 
elaborate clinical, physiological and psycho- 
logical examinations for the purpose of de- 
termining mental and physical defects and 
providing for treatment of the same. 

4. Those who are suffering from mental 
or physical defects which may have con- 
tributed to criminal conduct to be trans- 
ported to a prison hospital under the direc- 
tion of the Board of Penology and the de- 
fects there treated. Upon the conclusion of 
such treatment the Board of Penology to 
have authority to make such further orders 
with respect to such persons as seems best 
calculated to serve the interests of society. 

5. All persons convicted of felonies (not 
subject to capital punishment) to be classi- 
fied substantially as follows: 

(a) Dissolute criminals (persons of ascer- 
tained vicious anti-social character or 
of irremediable subnormal mentality or 
emotional reaction) ; 

(b) Ordinary criminals (those of normal 
intelligence and emotional reaction and 
of normal social attitude who by reason 
of circumstances, environment or exi- 
gencies of the moment have committed 
a felony involving a conscious and in- 
tentional transgression of the law) ; 


(c) Irresponsible criminals (those who by 
reason of some physical or mental de- 
fect which might be cured with proper 
treatment have committed a public of- 
fense) ; 

(d) Quasi criminals (those who have com- 
mitted a felony not involving an inten- 
tional or conscious transgression, but 
requiring disciplinary action). 

6. The Board of Penology would have 
power to provide in addition to the deten- 
tion laboratories and prison hospital here- 
inbefore referred to, penitentiaries such as 
we have at the present time and prison 
schools and farms. 

7. All dissolute criminals to be confined 
for life in the penitentiaries, with the pro- 
vision that those who are not vicious, but 
subnormal and otherwise inoffensive, might 
be used to perform menial labor at the 
prison schools, prison farms, or detention 
laboratories or hospitals. 

8. Ordinary criminals to be confined for 
a limited period of years either in the state 
penitentiaries or in a prison farm or school, 
but in any event before being released to 
be maintained at a prison farm or prison 
school for a sufficient length of time to 
equip such persons with a knowledge of 
some particular trade or method of earning 
a livelihood, so that upon restoration to so- 
ciety such persons would be better able to 
beconte useful citizens. 

9. Quasi criminals as above defined to be 
confined in prison farms or schools and dur- 
ing good behavior kept from contact with 
dissolute or ordinary criminals. 

10. After treatment as hereinbefore pro- 
vided, irresponsible criminals as above de- 
fined to be given such discipline, training 
and instruction as the Board of Penology 
might direct. 

11. At the prison farm and prison schools 
military discipline to be enforced, physical 
exercise to be compulsory, and the inmates 
to be schooled in self-discipline and in the 
care, preservation and development of their 
minds and bodies. 

12. The Board of Penology to have plen- 
ary power to supervise the discipline of 
wards of the state, to prescribe. the time 
when and the terms and conditions upon 
which such wards might be restored to cit- 
izenship, subject only to these limitations. 
First: Dissolute criminals would never be 

released from the state institutions; 

Second: All ordinary criminals would have 
to serve a sufficient period of time in 
the prison school or at the prison farm 
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to enable them to become skilled in 
some trade or calling with which they 
could earn a living upon being restored 
to society ; 

Third: Quasi criminals could not be con- 
fined in the state penitentiaries so long 
as they obeyed the rules and regula- 
tions of the Board of Penology, and 
would spend the time for which they 
were incarcerated at the prison school 
or prison farm. 

13. The Board of Penology to have pow- 
er from time to time to revise its orders 
with respect to wards of the state so that 
if a ward confined in a prison school or at 
a prison farm should prove recalcitrant, un- 
ruly, or attempt to escape, such ward could 
be summarily removed to a penitentiary. 


Conclusion 


The adoption of the foregoing plan would 
accomplish the following objects: 
(a) Permanent segregation of dissolute 
criminals from contact with society ; 
Correction of mental or physical de- 
fects in criminals ; 
Restoration of criminals to society only 
upon conditions offering the opportun- 
ity to become useful citizens ; 
Prevention of contact with dissolute 
criminals of persons committing fel- 
onies without intentional or conscious 
transgression of the law; 
Ultimate restoration to citizenship un- 
der favorable conditions of those crim- 
inals who may be so restored with ben- 
efit to society and permanent isolation 
of all others. 

Following is the report of the committee 
to the Board of Trustees: 
Honorable Board of Trustees, 
Los Angeles Bar Association. 


— 
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REPORT OF COMMITTEE ON CRIMINAL 
LAW AND PROCEDURE 

Your committee appointed by the Hon- 
orable Board of Trustees of the Los An- 
geles Bar Association to study and report 
on matters affecting criminal law and pro- 
cedure, submits this its final report. 

I, Plan of Scientific Penology 

The committee has given further and 
more extended consideration to a plan of 
scientific penology and appends hereto an 
outline of such pian. No attempt has been 
made to elaborate upon the details. We have 
deemed it desirable to present the plan as 
briefly as possible and subject to such de- 
velopment and application as might be 
deemed advisable. 


Statistics show that the ratio of criminal 
prosecutions, as well as convictions, to pop- 
ulation in Los Angeles County has doubled 
in the past decade. The serious portent of 
the increasing growth of crime cannot be 
ignored. We believe this increase in the in- 
cidence of crime to be attributable partial- 
ly to the creation of new felonies, of which 
more will be said hereafter, and partiaily to 
inefficiency on the part of society in dealing 
with convicted criminals. 

Most crimes are committed as the result 
of the inability of individuals to cope with 
economic conditions. To incarcerate in the 
penitentiary those who commit offenses by 
reason of such inability for a period of 
years and then to restore them to society 
with their ability to meet economic demands 
further impaired must inevitably occasion 
additional offenses. 

In this connection, we observe that at the 
last Legislature an act was adopted author- 
izing the State Director of Finance to in- 
vestigate the varieties and value of punish- 
ments now applied, the significance of clas- 
sification and segregation of prisoners, the 
operation and efficacy of our penal laws, 
and other related matters. (Statutes 1931, 
chapter 440). 

We, therefore, recommend that the plan 
of scientific penology appended hereto be 
submitted to the State Director of Finance 
for his consideration in connection with the 
investigation authorized under the terms of 
this act. 

We further recommend that this subject 
be called to the attention of the members of 
the Los Angeles County Bar Association, 
and that such steps as may be deemed ap- 
propriate be taken to create public interest 
in this problem. 

II. Tendency to Create New Felonies 

We think that the Los Angeles Bar Asso- 
ciation should express its disapproval of 
the prevailing tendency to create new fel- 
onies. We believe that altogether too many 
acts are now punishable as felonies, which 
should be punishable as misdemeanors. By 
way of example, we may cite the fact that 
it is a felony to practice dentistry without 
a license, although it is only a misdemeanor 
to practice medicine or to practice law with- 
out a license. It is a felony to issue a fic- 
titious check in any amount. A distinction 
should be made in the amount for which a 
check is drawn so that the issuing of a fic- 
titious check in an amount less than the dis- 
tinguishing amount would be a misdemean- 
or and in excess of the distinguishing 
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amount a felony. Such a distinction is pro- 
vided in defining the offense of theft and 
it would make for better administration of 
the law to provide such a distinction with 
reference to fictitious checks. 

In connection with this same subject, we 
are of the opinion that the distinction be- 
tween offenses malum in se and malum pro- 
hibitum should be more definitely recog- 
nized, and that only in exceptional cases 
should an offense not malum in se be classi- 
fied as a felony. 

The increase in the incidence of major 
crime hereinbefore referred to warns us that 
we cannot go on indefinitely creating new 
felonies. Under present conditions we will 
soon be confronted with the necessity (if, 
indeed, we are not already confronted with 
it) of selecting for punishment as felonies 
only those offenses of a distinct anti social 
character. 


III. Bail in Case of Arrest Outside of the 
County 


The report of this committee for the year 
1930 called attention to the fact that under 
the provisions of Section 821 Penal Code 
a defendant arrested upon a warrant issued 
by a magistrate upon filing of a complaint 
can furnish bail only before the magistrate 
issuing the warrant, whereas a defendant 
arrested upon a warrant issued upon the fil- 
ing of an indictment may furnish bail be- 
fore a magistrate in any county. (Penal 
Code, section 984). 

There is no reason for the inconsistency 
between these provisions. In 1930 the com- 
mittee recommended that Section 984 of the 
Penal Code be amended so as to provide 
that bail could only be furnished before the 
Judge issuing the warrant. 

We have given further consideration to 
this subject and now recommend that Sec- 
tion 821 of the Penal Code be amended so 
as to permit a defendant arrested upon a 
warrant issued by a magistrate upon filing 
a complaint to furnish bail before any mag- 
istrate in the same manner as is provided 
in Section 984 of the Penal Code. 


IV. Territorial Jurisdiction of Felonious 
Homicide 


This committee for the year 1930 recom- 
mended that Section 790 of the Penal Code 
be amended so as to provide that the juris- 
diction of a criminal action for murder or 
manslaughter shall be in the county in 
which the body of the person killed is 
found, or in which the injury is inflicted, 


provided that when either of such places 
where the injury is inflicted or the body of 
the person is found is within 500 yards of 
the boundary of two or more counties, the 
jurisdiction is within either county. 


The importance of this proposed amend- 
ment cannot be over-estimated. As the law 
now stands it is necessary that such a prose- 
cution be conducted in the county in which 
the injury was inflicted, except where the 
injury was inflicted on a boat or railroad 
train, in which event the offense may be 
prosecuted in any county through which the 
boat or train passed, or in the county of 
destination of the boat or train. (See Sec- 
tion 783-790 Penal Code). 


In the event of a murder committed in 
an airplane it might be utterly impossible 
to prove the county in which the murder 
was committed, and the same might be true 
of a murder committed in an automobile 
traversing several counties in the state. 


In addition to that, where a murder is 
committed on or near the boundary line of 
two counties, it might be very difficult to 
prove venue, due to inability to prove the 
exact spot at which the injury was inflicted 
or the exact location at that particular point 
of the boundary line between the two coun- 
ties. 


The proposed amendment anticipates 
these difficulties and provides clearly for the 
venue of such an action. Under the present 
condition of the law, it is entirely possible 
that a known, and even a confessed mur- 
derer, may escape punishment in California 
by reason of the inability of the prosecution 
to prove venue. The recommendation pre- 
viously made, therefore, is resubmitted 
with the urgent representation that it should 
be adopted. 


V. Husband or Wife as Witness 


This committee for the year 1930 recom- 
mended that where either the husband or 
wife attempts a crime of violence against 
the other and some third person person is 
injured, the privilege should be removed so 
that the husband or wife, as the case may 
be, may become a competent witness. The 
testimony of the husband or wife, under 
such circumstances, would involve no viola- 
tion of confidence. There is no reason why 
the law should seal the lips of the husband 
or wife as to such an occurrence. 

It is highly desirable that the recommend- 
ation be adopted. 
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VI. Funds for the Return of Persons 
Wrongfully Extradited 


Under the present provisions of the law, 
funds are supplied for extraditing a defend- 
ant from another state. If the defendant is 
convicted and serves a term in the peniten- 
tiary, upon his release he is provided with 
funds to return to his place of residence, 
but if he is innocent the law makes no ‘pro- 
vision by which he can be provided with 
funds to return to the place from which he 
was extradited. 

Some states have attempted to protect 
their citizens by requiring that a bond for 
the return of the individual in the event that 
he is found innocent be posted before grant- 
ing extradition. These statutes, however, 
are unconstitutional, since Congress alone 
has the right to regulate extradition. 

We think an amendment should be made 
to the Federal law providing that extradi- 
tion can only be granted upon the condition 
that a bond is given or funds are provided 


. to return the individual to the point of 


extradition in the event that he is acquitted. 


VII. Punishment for Possessing Deadly 
Weapons 

In 1923 (Statutes of 1923, page 695, Act 
1970, Deering’s General Laws 1923), the 
Legislature passed an act making it a felony 
and punishable only by imprisonment in the 
State Prison, to possess a black-jack, sling- 
shot, billy, sand-club, sand-bag, or metal 
knuckles. 


In 1927 the Legislature passed an act 
making it an offense to possess a machine- 
gun and providing that an offender might 
be punished by imprisonment in the State 
Prison not to exceed five years or a fine 
not to exceed $5,000, or by both such fine 
and imprisonment. The latter act was 
amended in 1931 (Statutes 1931, chapter 
1050) and the provisions relating to punish- 
ment retained. 


As the law now stands, it is a more seri- 
ous offense to possess a sand-bag than it is 
to possess a machine-gun. It is recom- 
mended that the penal provisions of the act 
of 1923 be amended to conform to the penal 
provisions of the act of 1927 relating to 
machine-guns. 


VIII. New Legislation Enacted in 1931 


You have referred to this committee the 
bills relating to criminal law and procedure 
enacted at the Legislative session in 1931. 
These have been given consideration and we 
have no comments to submit thereon other 
than such as may be embraced in the fore- 
going report. 

Dated: December 30, 1931. 
Respectfully submitted, 
Byron C. Hanna, Chairman 
DANIEL BEECHER 
Epwarp L. H. Bissincer, Sec’y. 
W. JosepH Forp 
PHILBRICK McCoy 
OrFA JEAN SHONTZ 
TuHos. L. AMBROSE 





COMMITTEE ON REVISION OF 
CORPORATION LAWS MEETS 


The State Bar Committee on Revision of 
Corporation Laws has recently been re- 
appointed, with some changes in personnel, 
for the purpose of, proposing amendments 
to the General Corporation Law adopted at 
the last session of the legislature. The 
Southern Section of this Committee com- 
prises the following lawyers: 

Joseph P. Loeb, Chairman, 

Graham L. Sterling, Jr., Secretary, 

Homer Crotty, 

Harry L. Dunn, 

Warren E. Libby and 

Preston Plumb. 

The Southern Section has commenced its 
meetings, and would like to receive sugges- 
tions from members of the bar. Such sug- 
gestions should be mailed to the secretary 
of the Committee at 900 Title Insurance 
Bidg., Los Angeles. 


“IF THIS BE (T)REASON, MAKE THE 
MOST OF IT.” 


“Your committee would particularly point 
out that so far as the selfish interest of the 
bar is concerned, these so-called unlawful 
practices are of little consequence. It seems 
to clearly follow that such practices result 
in entanglements which the public finds it- 
self in because of following advice, or en- 
tering into contracts prepared with the 
selfish interest of the institution at heart. 
Then the services of reputable members of 
the bar are necessarily engaged to untangle 
such matters, but your committee wishes to 
state particularly that the recommendations 
that it makes in this report are in the public 
interest, and not otherwise.” 


(From report of Special Committee on 
Illegal Practice of Law, of Indiana State 
Bar Association, printed in /ndiana Law 
Journal.) 
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TITLE INSURANCE 
ano IRUST COMPANY 


(Capital and Surplus $14,000,000 


WILLS 


The attorney who drafts a will naming 


this Company as Executor or Trustee, is 


the attorney for the Estate. 


TRUSTS 


The attorney who causes a Trust to be 


created for his client naming this Company 


as Trustee is the attorney during the con- 


tinuance of the Trust. 


THE OLDEST TRUST 
COMPANY IN THE 
SOUTHWEST 
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The Awakening of the Bar 


PROBLEM OF PUBLIC RELATIONS RECEIVING CONSTRUCTIVE 
ATTENTION IN CALIFORNIA AND IN OTHER STATES 


At the recent meeting of the Board of 
Governors of the State Bar of California, 
held at Santa Ana, the Board selected the 
personnel of the statewide Committee of 
Fifteen to Inform the Public Concerning 
the Functions of the Legal Profession, 
which is to act in cooperation with the 
Board Committee on Public Relations. Mr. 
Arnold Prager of the Los Angeles Bar was 
made chairman of the Committee of Fif- 
teen and has already taken energetic action 
to lay the foundation for this most impor- 
tant work. 


The California Bar, which has taken the 
initiative in many reforms looking to the 
improvement of the administration of jus- 
tice and in bettering the relations of the 
bench, the bar and the public, is not alone 
in this movement. The bar associations in 
other states have already put into effect 
well organized plans to the same end. 


It may not be generally known to the 
members of the bar in Los Angeles, but the 
fact is that the Los Angeles Bar Associa- 
tion, about two years ago, under the then 
President, Mr. Norman Bailie, appointed 
a special committee of three to make a 
study of the matter of the relation of the 
bar to the public and to bring in a report 
on the subject. The committee made its re- 
port and offered a plan of organizing and 
carrying on such a movement. About this 
time, however, the State Bar took up the 
subject, and as it was a matter of statewide 
rather than local interest, it was considered 
best for the State Bar to take the lead. 


The Movement in Other States 


The Louisiana State Bar Association ap- 
pears to have gone farther in this work than 
any other bar organization up to date. In 
the latest issue of the Journal of the Amer- 
ican Judicature Society there appears a very 
interesting statement of the progress that 
has been made by the bar of that state, the 
method used and the success attained. “One 
of the most productive lines of effort,” says 
the article, “consists in preparing for week- 


ly publication in newspapers, articles con- 
cerning many phases of law and govern- 
ment. At present the articles are appearing 
in 65 weekly and 6 daily newspapers. The 
articles contain about 1000 words and are 
unsigned, but at the head of the column ap- 
pears this notice: ‘Published through the 
cooperation of the Louisiana State Bar 
Association and the Louisiana Press As- 
sociation to disseminate information 
about laws affecting people in their daily 
lives, to encourage the study of constitu- 
tional government and to cherish public 


x” 


respect for the courts’. 


This important achievement of the Louis- 
iana Bar is almost identical in line with the 
recommendations of the Los Angeles Bar 
Association committee which considered the 
matter of Public Relations, and which no 
doubt will be a part of the campaign of the 
State Bar’s activities through its Committee 
of Fifteen. 


“The by-products of this plan,” says the 
American Judicature Society Journal arti- 
cle, “are also important ; the people general- 
ly will get a conception of the scholarship 
involved in the modern practice of the law; 
they will accept the Bar Association as a 
body having serious public aims; and the 
newspapers will acquire an understanding 
of lawyers’ motives which will be most 
wholesome. 


“While this method involves much seri- 
ous effort by contributors, it was not diffi- 
cult to institute it. Mr. Joseph D. Barks- 
dale, of Shreveport, induced the bar associa- 
tion to create a committee of Fifteen on 
public relations. Then the Press Association 
was invited to cooperate, and it did so by 
appointing a committee. The Press and Bar 
Cooperative Committee was thus created. 
Topics were then assigned to the fifteen 
lawyers, but the actual work has been per- 
formed by six of them. A general invitation 
to the bar produced no results.” 


Similar work will,no doubt, be performed 
by the California State Bar through its 
newly appointed committee. 


’ 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a _ high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NAvONAL BANK 


LOS ANGELES 


32 BANKING OFFICES THROUGHOUT LOS ANGELES 














SAVE EXPENSIVE OFFICE SPACE 


USE LYON’S SPECIAL STORAGE 
ROOMS FOR VALUABLE RECORDS 








DURING PROBATE for as little as $2.50 per month 
PROCEEDINGS emerges ; e i 
. yon’s private room storage is particu- 
rel gg cue ae larly adaptable to the safe storing of 
keeping. Store them in one valuable records not in every day use. 
of Lyon’s enedesn eonntiie Expensive office space now in use for 
warehouses conveniently lo- records can be converted to other pur- 
cated throughout Southern poses. Documents or records will be 
California. Special rooms quickly delivered to your office by sim- 
for the storing of household ply telephoning the Lyon warehouse. 
goods, pianos, furs, auto- 
mobiles, valuables, records, 
etc. 











Phone Los Angeles REpublic 3131 
for details on Lyon’s special moving, 
storing, packing and shipping serv- 
ices. A representative will call at VAN 
your request. 


LOS ANGELES HOLLYWOOD GLENDALE LONG BEACH PASADENA 
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The Assignment of Judges 


CONSTITUTIONAL AMENDMENT OF 1926 AND ITS EFFECT ON 
DISTRIBUTION OF BUSINESS OF THE COURT 








THE BULLETIN publishes, with permission, the following letter from Mr. 
W. J. Hunsaker to Presiding Judge Archbald believing it contains much 
information upon the effect of the adoption of the Constitutional Amendment 
of 1926, not generally recognized by lawyers. 








January 19, 1932 
Hon. Harry A. Archbald, 
Dept. 11, Superior Court, 
803 Hall of Records, 
Los Angeles, California. 


Dear Sir: 


I felicitate you on your elevation to the 
important position of Presiding Judge of 
our superior court, and congratulate you on 
the assignment of Judge Marshall McComb 
to the master calendar department. Judge 
McComb’s handling of the calendar fur- 
nishes a striking example of the importance 
of assigning the judges of the court to the 
particular departments for which they are, 
respectively, especially qualified. If all of 
the judges were assigned solely on this basis 
the business of the court would unquestion- 
ably be greatly expedited, the administration 
of justice improved, and litigants be ac- 
corded their right to speedy trials and 
prompt decisions. 

Realizing experience had demonstrated 
that a court composed of several judges 
could not function efficiently without a Pre- 
siding Judge clothed with responsible ad- 
ministrative control, the people, by the 
adoption of the 1926 amendment to section 
7, Art. VI of the constitution, deprived the 
judges of the court of authority to. “appor- 
tion the business among themselves” and 
conferred that power on the Presiding 
Judge, subject only to such regulations as 
might be adopted by the Judicial Council. 
The change worked by the adoption of this 
amendment was fundamental and far-reach- 
ing. The plan of distribution by the judges 
was, to paraphrase the language of the su- 
preme court, “amended out of the constitu- 
tion by ex industria omitting it therefrom.” 
The obvious purpose of the amendment was 
to vest the Presiding Judge with authority 
to marshal the entire forces of the judges 
of the superior court into a unified form, in 
the interest of expediting the business of 


the court and improving the administration 
of justice. 

The effect of the amendment was to “re- 
peal eo instanti” by necessary implication all 
provisions of the Code of Civil Procedure 
and rules of court regarding the distribu- 
tion of the business of the court (Martello 
v. Superior Court, 202 Cal. 404-7) ; and, as 
the authority of the Presiding Judge is de- 
rived from the constitution it can neither be 
enlarged nor impaired by the legislature. 
(In re Jessup, 81 Cal. 408, 463; Edler v. 
Hollopeter, 82 Cal. Dec. 63.) 

The conclusion would seem to be inescap- 
able that the amendment of section 7 di- 
vested the judges of the superior court of 
all authority to participate in, or to direct, 
the distribution of the business of the court, 
or by rules, or otherwise, to regulate or re- 
strict the manner in which the Presiding 
Judge shall assign the judges and distribute 
the business of the court. 

Said amendment and the other Judicial 
Council amendments affect and relate only 
to the administrative or executive functions 
of the judges. They do not confer on the 
Judicial Council or the Presiding Judge 
judicial power. “Judicial power”—jurisdic- 
tion to hear and decide cases and proceed- 
ings—is vested in the tribunals mentioned 
in section 1. The powers conferred on the 
Judicial Council (except with respect to the 
adoption or amendment of rules of practice 
and procedure, which are legislative), and 
on the Presiding Judge are strictly admin- 
istrative or executive. 

While before the adoption of section la 
of Art. VI of the constitution, rules of prac- 
tice and procedure for the superior courts 
were adopted by those courts pursuant to 
section 129 of the Code of Civil Procedure, 
that power is, by paragraph 5 of section la 
of Art VI vested exclusively in the Judicial 
Council. 

The trial of cases would, I submit, be 
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expedited by a reorganization of the court 
by the Presiding Judge in accordance with 
the mandatory provisions of section 7, and 
by temporarily increasing the daily sessions 
one hour. This increase in the length of the 
sessions would, I am aware, be opposed by 
some lawyers and possibly some of the 
judges. The situation, however, is desperate, 
requires heroic treatment and self-sacrifice 
on the part of lawyers and judges, bearing 
in mind that courts are instituted and main- 
tained for the benefit of the public (particu- 
larly litigants), and not for the convenience 
of lawyers and judges. 

I was moved to address this communica- 
tion to you by the statement of one of your 
associates (for whom I have the highest 
regard) published in the Daily Record, in 
which he, in discussing the assignment of 


judges, stated “you cannot have an army 
where everyone is a general, and expect 
great efficiency,” and by an examination of 
the rules of the superior court adopted and 
amended on the apparent assumption that 
the judges, not the Presiding Judge, have 
authority by rule to control the assignment 
of the judges, as well as power to adopt 
rules regulating the practice and procedure 
of the court. 

The suggestions herein made are not of- 
fered in a spirit of criticism, but in the hope 
they may be helpful to you and your asso- 
ciates. 

With assurances of my highest personal 
regard, I am 


Very truly yours, 
W. J. HUNSAKER. 


“Natural Business Year” 


ADVANTAGES OF FISCAL YEAR OVER CALENDAR YEAR IN 
CORPORATIONS’ BUSINESS 


By H. N. Thompson, Member of Committee of American Institute of 
Accountants on “Natural Business Year’’ 


Why should lawyers be interested in the 
“natural business year?” 


The natural business year is simply a 
twelve month period which ends at the time 
when a normal cycle of activity has been 
completed. For example, many department 
stores close their accounts at January 31st, 
which is considered the time when their 
season ends. Inventories are at the lowest 
point, the period of greatest sales has 
recently been completed, and financial 
statements prepared as of that date indicate 
most accurately the true financial condition 
of the company and the results of its op- 
erations for a normal twelve-month cycle. 


Bankers, accountants and others have 
been making strenuous efforts to induce 
business enterprises to adopt a fiscal year 
most suitable for their particular needs. 
Lawyers are in a peculiarly advantageous 
position in so far as they may effect adop- 
tion of an advantagous fiscal year at the 
very beginning of an enterprise. The attor- 
ney can usually make recommendations on 
details of this kind when the corporate char- 
ter is drawn. It is to be feared that many 
lawyers have written December 31st as the 
closing date of thousands of corporations 
without raising the question of whether that 
might be the time in each particular industry 


when it would be most convenient and most 
logical to mark the conclusion of a year’s 
activity. 

Purely as a matter of habit the calendar 
year has been widely adopted as the fiscal 
year of numberless corporations. Inertia 
makes it difficult to change and, therefore, 
members of the legal profession should bear 
the matter in mind when they prepare the 
by-laws for new corporations. 

The chief advantages of a natural year 
may be summarized as follows: (1) The 
staff of the business itself may take inven- 
tory and close its books with greatest facil- 
ity at the time when activity is at the lowest 
ebb. (2) The banker obtains a more ac- 
curate picture of the borrower’s financial 
condition if the latter’s balance sheet reflects 
a period embracing a complete cycle of ac- 
tivity. (3) Comparisons of annual state- 
ments are most significant if each reflects a 
normal seasonal unit. (4) If the fiscal years 
of various businesses ended at the times 
most convenient to themselves closing dates 
would be “staggered” throughout the twelve 
months and congestion would be relieved in 
bank credit departments, with public ac- 
countants, in the Bureau of Internal Rev- 
enue, and with attorneys themselves, who 
musi prepare for and handle many annual 
meetings at one time. 
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Depletion of Oil Bonuses 


Under The Income Tax Laws 
By Joseph D. Brady, of the Los Angeles Bar 


There are presumably, a substantial num- 
ber of California taxpayers, who, as lessors 
of oil and gas properties, have received bo- 
nuses from their lessees, in addition to the 
royalties reserved. While the Bureau of In- 
ternal Revenue has consistently allowed de- 
pletion deductions with respect to oil royal- 
ties, it has, particularly within the past few 
years, denied a depletion allowance with re- 
spect to oil bonuses in some cases. The recent 
decision (January 11, 1932) of the Circuit 
Court of Appeals for the Ninth Circuit, in 
Murphy Oil Company v. Commissioner of 
Internal Revenue, indicates that rulings of 
the Treasury Department, denying depletion 
deductions, may be erroneous. If this is so, 
substantial savings in income taxes may be 
available to the recipients of such bonuses. 

A review of the various regulations of 
the Bureau of Internal Revenue, and of the 
decisions of the Board of Tax Appeals and 
the courts, may perhaps serve better to indi- 
cate the present status of the matter. 


Bonus Originally Regarded as a 
Return of Capital 


Prior to their amendment by Treasury 
Decision 3938, promulgated November 13, 
1926, the Regulations under the 1918, 1921, 
and 1924 Revenue Acts provided as fol- 
lows :* 

“Depletion —Adjustments of accounts 
based on bonus or advanced royalty. — 
(a) Where a lessor receives a bonus or 
other sum in addition to royalties, such 
bonus or other sum shall be regarded as 
a return of capital to the lessor, but only 
to the extent of the capital remaining to 
be recovered through depletion by the 
lessor at the date of lease. * * *” 


Board of Tax Appeals Holds Bonus 
to be Income, Not Capital 


The view that a bonus should be regarded 
as a return of capital to the lessor was dis- 
approved by the Board of Tax Appeals in 
Appeal of Nelson Land and Oil Company, 
3 B.T.A. 315 (decided Jan. 14, 1926). The 
3oard said (p. 325): 


‘“* * * Why a ‘bonus or other sum in 


addition to royalties’ forming a part of 
the consideration for the lease should be 


regarded as a return of capital any more 
than the royalties is beyond our compre- 
hension. It would be just as logical to 
hold that the royalties, to the extent of 
the capital remaining to be recovered by 
the lessor, constitute a return of capital. 
The method prescribed by the statute of 
returning to a corporate taxpayer its cap- 
ital investment, free from taxation, is 
through the depletion allowance provided 
for by section 234 (a) (9) of the Revenue 
Acts of 1918 and 1921. A bonus paid 
under such circumstances is as much a 
part of the consideration as the royalties. 
It is in fact and in substance a part of 
the royalties.” 


The Board, in the Nelson case, supra, 
sustained the Commissioner, who had added 
the entire amount of a bonus received to 
the income of the lessor, apparently because 
the taxpayer had failed to give complete 
information as to the transaction. Although, 
as appears from the quoted portion of the 
Board’s opinion, the bonus was “in sub- 
stance a part of the royalties” and though 
royalties are concededly subject to deple- 
tion allowances, no attempt appears to have 
been made in the Nelson case to allow de- 
pletion with respect to the bonus. That 
phase of the subject was not discussed in 
the Board’s opinion. 


Under the Regulations, as originally pro- 
mulgated, if the bonus received by a lessor 
was less than his investment, no portion of 
the bonus was reflected in income. If the 
bonus exceeded the capital investment, the 
excess presumably partook of the nature of 
a realized capital appreciation, not of the 
nature of operating income. 


Amendment of the Regulations to Reflect 
Departure from the “Return of 
Capital” Theory 


By T.D. 3938, supra, the Regulations 
were amended to read as follows: 


“Depletion-Adjustments of accounts 
based on bonus or advanced royalty. — 
(a) Where a lessor receives a bonus in 
addition to royalties, there shall be al- 
lowed as a depletion deduction in respect 
of the bonus an amount equal to that pro- 
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_ 243, California cities 
in which there are Bank 
of America branches, 
complete metropolitan 
fiduciary service is 


available. 


Bank of America 


National Trust & Savings Association 


MEMBER FEDERAL RESERVE SYSTEM 


Bank of America National Trust & Savings Association ... a National Bank 
and Bank of America... California State Bank are identical in ownership and 
management...410 offices in 243 California cities. 
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portion of the cost or value of the prop- 
erty on the basic date which the amount 
of the bonus bears to the sum of the 
bonus and the royalties expected to be 
received. Such allowance shall be de- 
ducted from the amount remaining to be 
recovered by the lessor through depletion, 
and the remainder is recoverable through 
depletion deductions on the basis of royal- 
ties thereafter received.” 


Under this Regulation, if the lessor’s in- 
vestment at the time of the lease was, for 
example, $1,000,000, and if the bonus was 
$300,000 and the amount of expected royal- 
ties was $1,200,000, the amount of the de- 
pletion deduction with respect to the bonus 
would be one-fifth of $1,000,000, or $200,- 
000. The net result of the application of 
this theory would be to increase the tax- 
payer’s net income by $100,000, whereas 
under the “return of capital” theory, the 
receipt of the bonus would not have in- 
creased net income at all. 


The Murphy Oil Case 


(a) The Decision of the Board of 
Tax Appeals} 


The Murphy Oil Company was the owner 
of a large oil property, located in California, 
which it acquired in 1905 and which had a 
value, on March 1, 1913, of over $15,000,- 
000. On December 1, 1913, it leased said 
property to the Standard Oil Company of 
California. In addition to a provision for 
royalties out of oil produced, the Murphy 
Oil Company received a bonus in excess of 
$4,500,000. 


In determining the depletable base of the 
Murphy Oil Company in connection, with 
its tax liability for the years 1918 and 1919, 
the Commissioner of Internal Revenue de- 
ducted from the March 1, 1913 value the 
entire amount of the bonus, pursuant to the 
“return of capital” theory. This was done 
prior to T.D. 3938, which was promulgated 
while the taxpayer’s appeal was awaiting a 
hearing before the Board of Tax Appeals. 
When the case came on for trial, Govern- 
ment counsel conceded that the Commis- 
sioner made an error of method in requiring 
the bonus to be deducted as of December 
1, 1913, from the capital sum returnable 
through depletion. But the Government 


pointed out that the taxpayer had failed to 
prove the necessary facts from which a cor- 
rect computation of depletion could be 
made, and urged that the taxpayer’s con- 
tention be denied on that ground. 


The Board proceeded to test the validity 
of the amended regulations, which, as we 
have seen, provided for a depletion deduc- 
tion in respect of a bonus. The Board cited 
its ruling in the Nelson case, supra, that a 
bonus is not a return of capital “but is an 
advance rental or royalty and is taxable as 
income.” It further held that the payment 
of the bonus did not depend upon, or relate 
to, production of oil; that the operation of 
the principle of depletion depends upon ex- 
haustion of resources through production; 
that a bonus is income, no part of which 
represents recovery of capital; that any de- 
pletion allowance against bonus income “is 
a departure from the depletion concept ;” 
that the amended regulation of the Com- 
missioner “is clearly such a departure.” 


Accordingly the Board allowed the Mur- 
phy Oil Company depletion deductions for 
1918 and 1919 on a basis that entirely ig- 
nored the bonus. 


(b) The Decision of the Circuit Court 
of Appeals 


The Government appealed from the 
Board’s decision to the Circuit Court of 
Appeals for the Ninth Circuit. That court, 
speaking through Circuit Judge Wilbur, re- 
versed the Board. While the court’s opin- 
ion does not expressly so state, the inference 
is reasonably clear that it did not approve 
the “return of capital” theory as contained 
in the earlier regulations. But the court, in 
unmistakable language, made it evident that 
it did not agree with the Board’s view that 
an oil bonus is entirely income, which is not 
subject to a depletion deduction. 


Conclusion 


Pending final determination of the status 
of oil bonuses, it would seem to be the 
part of wisdom for taxpayers to protect 
themselves against the operation of the stat- 
ute of limitations by filing claims for refund 
where the tax may have been overpaid or 
by filing appeals to the Board of Tax Ap- 
peals in the case of deficiencies. 
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|e the year 1931, TWO HUNDRED and NINETY- 
FOUR attorneys and law firms placed Wills on file 
in SECURITY-FIRST NATIONAL BANK in which 
the Bank was named as Executor or as Trustee, or both. 


SECURITY-FIRST NATIONAL BANK does not 
draw Wills, but refers owners of Estates to their own at- 
torneys. A long established policy of the Bank, when 
acting as Executor, has been to retain for the Estate the 
attorney who drew the Will and is familiar with the 
client’s business. This is subject to justifiable exceptions. 


Independent, outside attorneys are always retained for 
the prosecution or defense of all actions for or against 
this Bank, and for the legal services required for the 
administration of Estates. 
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Publishes the Official Court Calendars 
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Advantages of an Organized Bar 


BENEFITS TO THE PUBLIC AND THE MEMBERS ATTAINED 
BY GROUP ACTION 


By Lawrence L. Larrabee, Senior Vice-President of the 
Los Angeles Bar Association 


For more than forty years the Los 
Angeles Bar Association, formed for the 
express purposes of promoting the adminis- 
tration of justice and the maintenance of the 
honor and dignity of the profession of the 
law, has consistently endeavored to carry 
out those ideals in the interest of the public 
and its members. During all that time the 
members have given, and are now giving, 
freely, fully and unselfishly of their time 
and thought to bring the lawyers to an ap- 
preciation of the conception of the Bar as a 
group designated by the State as fit to 
render legal services to citizens, and en- 
trusted by it with the duty of rendering 
such services. 

This is a high privilege, imposing grave 
responsibilities upon the individual members 
of the Bar. Any privilege carries with it 
the dangers of abuse; therefore the Bar 
should protect its privilege by seeing to it 
that the public is protected. This can be 
done successfully only by the organized 
effort of the members of the Bar. It be- 
comes, therefore, the duty of every mem- 
ber of the Bar not only to join, but to take 
an interest in, and lend support to his bar 
association, if there be one in his commun- 
ity. 


Advantages of Organization 


It is trite, but true, that the strength of 
any movement depends upon the force 
behind it; hence organization is imperative. 

Things that must be done can best be done 
by organization. If we are to believe in the 
signs of the times; in reports and rumors 
of the waning influence of the Bar with the 
public ; in the evidence of illegal practice of 
the law by unauthorized persons and insti- 
tutions—for all of which there must be an 
underlying reason—then the Bar had better 
look after its fences. 

Organization! So positively have other 
professional groups come to realize that 
only by organized effort may they achieve 
the highest professional ideals and render 
proper service to the public that, I am in- 
formed, the medical and dental societies 
have made it a rule that a student must, 


while in college, be instructed and informed 
supporting his professional association in 
the community in which he begins practice, 
and that this is a continuing obligation so 
long as he remains in practice. This seems 
to be based on sound business reasons, as 
well as a laudable sense of responsibility to 
the public. Is there any reason why this 
idea of professional cooperation should not 
be urged upon every student in law schools, 
along with the necessity of high ethical 
standards ? 


The Practical Side of it. 


Laying aside, for the moment, all other 
considerations that must control the practice 
of the law, and looking only at the practical 
side of membership in a bar association, 
what do we find? 

Merely for the sake of argument and not 
for the purpose of applying commercial 
standards and considerations to the practice 
of the law—for the practice of law is not, 
and should not be, strictly a business—we 
find there are four tests by which the wise 
merchant measures the advantages of a 
given article of commerce, namely: Profit, 
Service, Pride, and Protection. If the arti- 
cle the merchant sells meets two of the four 
tests, it is considered worthwhile. 

I believe I have, by reason of long mem- 
bership and active work in the Los Angeles 
Bar Association, tested and proved the val- 
ue of such membership. 

Profit, of course, must be of that kind 
that comes to a lawyer by reason of con- 
scientious service performed for the benefit 
of the public; the knowledge of a duty done 
to his clients, and his activities in his pro- 
fessional organization. 

Service in and to the Bar Association 
means service in the interest of one’s fel- 
low lawyers, and the public. Success in the 
practice of the law depends upon the confi- 
dence of the public in the individual. Con- 
fidence in the individual is built upon his 
reputation as a lawyer, not only in the mind 
of the public, but among his fellow practi- 
tioners as well. The service which the Bar 
Association renders to the public reacts in 
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favor of the men who give unsparingly of 
of the duty and necessity of joining and 
their time to its work. The Association 
profits by the collective activities of its 
members in behalf of the public, and it goes 
without saying that the stronger the Asso- 
ciation is in numbers the greater its public 
influence, and the higher the standard of the 
Bar. 

My experience shows me that member- 
ship in and work for the Bar Association 
meets all four of the tests which the mer- 
chant applies to his commodity. But there 
are other benefits that come from such 
membership and activities. I will try to 
enumerate them. 


Advantages of Membership 


The Bar Association, among its many ac- 
tivities, some of which do not appear to the 
public, or to the lawyer who refuses to 
interest himself in his professional organ- 
ization, are: 


1. It maintains offices at 1126 Rowan 
Building, with a competent Executive Sec- 
retary and office assistants, where members 
may go for information on such profession- 
al matters as come under the Association’s 
jurisdiction. 

2. It offers to the young attorney the ad- 
vantage of obtaining the opinion of older 
practitioners on questions of professional 
ethics ; 

3. It advocates and upholds high profes- 
sional ideals, in order that the public may 
look to the bar with complete confidence. 

4. It strives to maintain the respect due 
the courts and judicial officers ; 

5. It stands firmly against the unauthor- 
ized and illegal practice of the law by indi- 
viduals and corporations, and in so doing 
protects the individual lawyers in their pro- 
fession ; 

6. It cooperates, when so requested, with 
the judges in formulating rules of court for 
the speedy and proper administration of 
justice ; 

7. It endeavors, through cooperation with 
the judges, in reforms that look to the sav- 
ing of time for the courts and the attorneys 
—thus saving the litigants, and saving their 
time. 

8. It initiates and promotes legislation 
looking to reforms in court procedure, and 
other matters for the good of the public. 

9. It cooperates with civic bodies in all 
matters affecting the welfare of the com- 


munity, and thereby brings benefit to all at- 
torneys ; 

10. It offers the social advantages that 
must flow from contacts and friendships 
formed in committee and other association 
work. 

11. It maintains thirty-five working com- 
mittees, whose memberships comprise some 
three hundred representative attorneys, the 
results of whose labors are communicated 
to the members in the Association’s official 
publication monthly ; 

12. It places on members’ desks once a 
month probably the finest publication of any 
Bar Association in the country; a publica- 
tion with articles by writers of standing as 
lawyers and judges. THE BULLETIN of the 
Los Angeles Bar Association is recognized 
as one of the most progressive legal publi- 
cations in the country ; 

13. The Junior Bar, organized by, and 
functioning under the supervision of the 
Bar Association, comprises at present some 
500 young lawyers who have been engaged 
in practice for five years or less. This im- 
portant body offers the young lawyer op- 
portunity for much experience in commit- 
tee work, in professional contacts with other 
young practitioners as well as the older 
members of the Bar that cannot be had in 
the ordinary course of practice. 

14. The Los Angeles Bar Association is 
second only to New York and Chicago in 
the number of its members, comprising 
some twenty-five hundred. 


Conclusion 


The Los Angeles Bar Association has no 
thought or aim but to help the fellow man. 
Whatever good accrues to the Association 
is that which comes as a natural con- 
sequence of work well done. The Associa- 
tion is misunderstood by some and criti- 
cized by many, but is proceeding to do the 
work as outlined by its founders in 1888, 
to advance the science of jurisprudence, 
promote administration of justice, encour- 
age thorough legal education, maintain the 
honor and dignity of the profession, culti- 
vate a fraternal feeling among its members, 
and, above all, to unselfishly take interest in 
those things which will be of benefit to the 
public. 

Personally, I feel that every attorney 
practicing in the courts of this county or 
city, when he is made to understand the 
Bar Association and its purposes, can afford 
to, and will, become a member. 
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Fees of Appraisers in Probate Matters 


INHERITANCE TAX COMMITTEE MAKES REPORT TO BAR 
ASSOCIATION. CHANGES IN PROBATE CODE AND 
INHERITANCE TAX ACT RECOMMENDED 





The Inheritance Tax Committee in submitting its report to the Trustees states that it 
has held meetings throughout the past year and hile it has considered temporarily some 
other matters, it has addressed its discussions to the compensation of appraisers in pro- 
bate matters. The members of the committee are: Howard Wright, Vere Radir Norton, 
Joseph D. Peeler, Charles F. Hutchins, Robert A. Waring, Asa C. Call, Dana Latham, 
Ann O’Keefe, and Herbert L. Hahn, Chairman. The report follows: 














Your Committee finds that, due to the 
effort of previous committees of this Asso- 
ciation, the practice of appointing three ap- 
praisers in probate matters was discontinued 
some time ago and the present practice of 
both of the probate departments is to ap- 
point the Inheritance Tax Appraiser as sole 
appraiser, unless the executor requests the 
appointment of additional appraisers. 

Your Committee finds that the present 


practice of the appraisers in fixing their bills, 


for services is not to follow the provision of 
Section 609 of the Probate Code, which 
provides for a compensation of not to ex- 
ceed Five Dollars ($5.00) per day, but 
arbitrarily to fix some other greater amount. 
Your Committee is unable to ascertain any 
set scheme upon which the appraisers are 
fixing their fees and apparently it is neither 
a per diem, nor on the theory of a commis- 
sion on the amount involved. Your Com- 
mittee also finds that in some instances the 
fees asked by appraisers are amounts which 
are very far removed from the Five Dollars 
($5.00) per day provided by said Section 
of the Probate Code. 

Your Committee also finds that there is 
widespread dissatisfaction among the law- 
yers of Los Angeles County towards the 
arbitrary fixing of fees by appraisers, with 
no set standard to base them upon and finds 
that the lawyer is in the position of having 
to advise his client with reference to the 
reasonableness of the fee without any guide 
or standard of reasonableness, and that the 
lawyers of Los Angeles County generally 
are not satisfied to leave the matter in its 
present condition. 

Your Committee further finds that the 
feeling of dissatisfaction on appraisers’ fees 
is largely confined to Los Angeles County, 
and is not widespread in other parts of the 
State. 

We find that in the fiscal year 1929-30 
there were proceedings involving the serv- 
ices of appraisers substantially as follows: 


Estates of deceased persons .......... 5,969 

Rate Gthtee 2 ak 965 

In the fiscal year 1930-31 there were pro- 
ceedings involving the services of appraisers 
substantially as follows: 

Estates of deceased persons ............ 6,044 

Proceedings under C.C.P. 1723 etc. 853 

In addition to these there would be a 
substantial gain in proceedings under Sec- 
tion 1723 C.C.P. by reason of the change 
therein by the last legislature. 

Your Committee therefore concludes that 
it is necessary that the Los Angeles County 
Bar Association take steps to formulate 
some measure or scheme for setting the 
compensation of appraisers in this county 
that will be satisfactory to all concerned. 

Your Committee has considered several 
various standards upon which these might 
be based and recommends the following: 

1. That the appraiser or appraisers in 
each of the matters requiring an appraise- 
ment be paid a salary and not a fee from 
each matter handled. That, in order to ac- 
complish this, Section 609 of the Probate 
Code be amended to provide that each estate 
and proceeding of the character above 
named pay into a fund to be created for the 
purpose of compensating appraisers, a fixed 
fee, plus necessary traveling and other inci- 
dental expenses. We suggest that the flat 
fee to be so paid from each matter be fixed 
at Ten Dollars ($10.00). 

The flat fee of Ten Dollars ($10.00) is 
suggested only, and will have to be finally 
fixed after complete investigation and anal- 
ysis. In this connection, the compensation | 
or fees paid the appraisers by the state 
should be taken into consideration. 

2. That Section 14 of the Inheritance Tax 
Act be amended to provide that in counties 
of the first class, that is, Los Angeles Coun- 
ty, the Inheritance Tax Appraisers be paid 
a fixed salary per month, plus their actual 
and necessary traveling and incidental ex- 
penses and all necessary and incidental ex- 
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penses of their respective offices. 

3. That Section 605 of the Probate Code 
be amended to provide that the Inheritance 
Tax Appraiser shall act as sole appraiser 
in all such matters, except in cases where 
the appointment of one or two additional 
appraisers is requested by the parties inter- 
ested, and in those cases the Court should 
appoint the additional appraisers, the fees 
and expenses of such additional appraisers, 
however, to be paid directly by the estate or 
person interested, and not out of the afore- 
said fund. 


Suggested Changes in Probate Code and 
Inheritance Tax Act 

An act to amend Section 609 of the Pro- 
bate Code relating to fees of appraisers. 

The people of the State of California do 
enact as follows: 

Section’ 1. Section 609 of the Probate 
Code is hereby amended to read as follows 
609. Each appraiser is entitled to receive, from 

each estate he appraises, his actual and 

necessary expenses and compensation for 
his services not to exceed five dollars per 
day, to be allowed by the court; and he must 
file, with the inventory, a verified account of 
his services and disbursements, provided 
that, in every county of the first class for 
each estate appraised by the Inheritance Tax 
appraiser there must be paid a fee of ten 
dollars, together with the actual and neces- 
sary traveling and other incidental expenses 
of said appraiser, to be paid into the inher- 
itance tax funds in the hands of the county 
treasurer of said county on order of said 

Inheritance Tax appraiser. Said fee to be in 

lieu of any compensation to be paid person- 

ally to said Inheritance Tax appraiser in said 
county. 

An act to amend section 14 of an act entitled 
“An act to be known as the ‘Inheritance tax 
act,’ to establish a tax on gifts, legacies, inher- 
itances, bequests, devises, successions and 
transfers, to provide for its collection and to 
direct the disposition of its proceeds; to provide 
for the enforcement of liens created by this 
act and by any act hereby repealed and for 
suits to quiet title against claims of liens aris- 
ing hereunder, or under an act hereby repealed; 
to provide penalties for failure to comply with 
the provisions of this act; and to repeal chap- 
ter five hundred eighty-nine of the laws of the 
session of the Legislature of California of 1917, 
approved May 23, 1917, known as the ‘Inher- 
itance tax act.’ and to repeal all acts and parts 
of acts in conflict with this act,” approved ............ 
ERRATIC IE EE USE 1931. 


The people of the State of California do en- 
act as follows: 

Section 1. Section 14 of an act entitled “An 
act to be known as the ‘Inheritance tax act,’ to 
establish a tax on gifts, legacies, inheritances, 
bequests. devises, successions and transfers, to 
provide for its collection and to direct the dis- 


position of its proceeds; to provide for the 
enforcement of liens created by this act and 
by any act hereby repealed and for suits to 
quiet title against claims of liens arising here- 
under, or under an act hereby repealed; to pro- 
vide penalties for failure to comply with the 
provisions of this act; and to repeal chapter 
five hundred eighty-nine of the laws of the 
session of the Legislature of California of 1917, 
approved May 23, 1917, known as the ‘Inher- 
itance tax act’ and to repeal all acts and parts 
of acts in conflict with this act,” approved ............ 
1931, is hereby 





amended to read as follows: 


Section 14. The state controller shall ap- 
point, and may at his pleasure remove, one or 
more persons in each county of the state to act 
as inheritance tax appraisers therein. Every such 
inheritance tax appraiser (in addition to any fees 
paid him as appraiser under section 609 of the 
Probate Code) shall be paid for his services 
out of the inheritance tax moneys in the hands 
of the treasurer of the county, in which he may 
be acting, a reasonable compensation, to be 
fixed by the superior court of said county, or 
a judge thereof, and, together with said com- 
pensation, said appraiser shall be allowed his ac- 
tual and necessary traveling and other incidental 


. expenses, and the fees paid such witnesses as he 


shall subpoena before him, said expenses and 
fees, to be allowed by said superior court or a 
judge thereof; provided, that any claim for any 
such services or expenditure, must before pay- 
ment, first receive the approval of the state 
controller; and provided, further, that in any 
probate proceeding in which the executor or 
administrator shall have failed to have had the 
inheritance tax appraiser act as one of the ap- 
praisers under section 609 of the Probate Code 
and to have paid him his fees therefor, the ex- 
pense of making the inheritance tax appraise- 
ment in this act provided for shall be paid out 
of said estate, and the executor or administra- 
tor thereof shall be liable for said fee. Any 
such appraiser who shall take any fee or re- 
ward, other than such as may be allowed him 
by law, from any executor, administrator, 
trustee, legatee, next of kin, or heir of any 
decedent, or from any other person liable to 
pay said tax, or any portion thereof, shall be 
guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than two hun- 
dred fifty dollars nor more than five hundred 
dollars. or be imprisoned in the county jail 
ninety days or both, and, in addition thereto 
the court shall dismiss him from such service: 


Provided. further, that in each county of the 
first class the state controller shall appoint and 
may at his pleasure remove one or more per- 
sons not to exceed ....i , to act 
as inheritance tax avpraisers therein. Every 
such aopraiser shall be paid for his services a 
monthly salary or comnensation of $..............-.--. 
and, together with said compensation, shall be 
allowed his actual and necessarv traveling and 
other incidental exnenses and all necessary and 
actual expenses of his office, all of which com- 
pensation and expenses shall be naid for on 
order of the state controller out of the inher- 
itanee tax funds in the hands of the treasuret 
of the county in which he may be acting. 
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JOINT RESOLUTIONS OF LOS ANGELES BAR ASSOCIATION AND BENCH 
OF THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND 
FOR THE COUNTY OF LOS ANGELES, ON THE DEATH OF 


William Inseph Ford 


The allotted time for the life of another 
distinguished member of the legal profes- 
sion has expired. On the 6th day of Janu- 
ary, 1932, WILLIAM JosEPH ForpD, or as 
he was better known to us, “JOE” Forp, 
died at his home in the city of Glendale, 
California. 

In accordance with the traditions of our 
Association, it therefore becomes our duty, 
in conjunction with the Judges of our 
Superior Court, to register the thoughts 
and sentiments suggested by this sad event 
and to cause them to be inscribed on our 
records as a perpetual testimonial of the 
high regard in which our departed friend 
and fellow lawyer was held by us, his 
friends and associates, and the great loss 
that has been sustained by his passing. 

Mr. Ford was born in the city of Oak- 
land, California, on August 2, 1877; his 
education was obtained in the public schools 
of California, he having graduated in 1895 
from the old Los Angeles High School 
within a stone’s throw of the County Court 
House, in which so many of his forensic 
successes were later accomplished. There- 
after, he attended the University of Cali- 
fornia at Berkeley for two years. His 
university career was cut short by the call 
of his country for volunteers in the Span- 
ish-American War, to which call he res- 
ponded, serving in the army until the end 
of that war. He was admitted to the Bar 
on examination before the Supreme Court 
of California, October 10, 1898. He then 
devoted himself to private practice for two 
years, during which time he served as clerk 
of the Judiciary Committee of the State 
Senate. He thereafter filled the office of 
Deputy City Prosecutor and Deputy City 
Attorney in the City of Los Angeles with 
credit and distinction. He was appointed 
Deputy District Attorney of the County of 
Los Angeles in 1907, and served as such 
until 1914. In this position he made for 
himself an international reputation as one 
of the most able, just and fearless prosecu- 
tors this nation has known. He took the 
leading part in several of the most impor- 
tant and sensational prosecutions in the 
history of Criminal Jurisprudence in this 
State, including the Times Dynamiting case, 


and other cases growing out of it. From 
1914 until his death he devoted himself to 
private practice, building up a large and 
successful practice, both civil and criminal, 
in both State and Federal Courts. 

Mr. Ford did not confine his intellectual 
efforts solely to his profession. He was 
proficient as a student of languages, espec- 
ially those of antiquity, and he delved 
deeply into the sciences of philosophy, 
religion, physics and other scientific sub- 
jects, and became a master thereof. Indeed, 
he was known among his friends and inti- 
mates as a prodigy for learning. 

His life was well rounded out by the 
joys and interests incident to a large family. 
He was a fond and devoted husband and 
father, leaving surviving him his good and 
faithful wife and ten affectionate children. 

Unlike many learned men, he was not a 
recluse, but delighted in company. Bril- 
liant in mind, with an ever ready wit and a 
never failing appreciation of the humorous 
side of life, he was as delightful in social 
companionship as he was formidable in 
forensic debate. 

THEREFORE, BE IT RESOLVED, 
That in the death of WILLIAM JosEPH 
Forp, the Los Angeles Bar Association 
has lost a most valuable and enthusiastic 
member, the Courts an able and sincere 
officer, and the public at large a distinguish- 
ed and honorable citizen. 

BE IT FURTHER RESOLVED, That 
this tribute to his memory and his great 
accomplishments, although inadequate, be 
spread upon the records of our Bar Asso- 
ciation and of the Superior Court of this 
County, and that the same be sent to the 
family of the deceased. 


A. I. McCormick 
Buron FItTtTs 
LesLiE R. HEwitt 
Committee of Los Angeles 
Bar Association. 
ARTHUR KEETCH 
HarTLEY SHAW 
WiLti1aM C, Doran 
Committee of Judges of the Superior 
Court of the State of California, 
in and for Los Angeles County. 
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Constitutionality of Probate Code 


COMMITTEE ON PROBATE LAW AND PROCEDURE SUBMITS A 
REPORT OF ITS WORK. FILES BRIEF IN TEST CASE 
UPHOLDING THE ACT 


In submitting a report of its activities to 
the Board of Trustees the 1931 Committee 
on Probate Law and Procedure says: 

You will recall that the Chairman of this 
committee conferred with you regarding the 
advisability of deferring any investigation 
or study of the probate laws until the new 
Probate Code should become effective, and 
until the committee had an opportunity to 
study the various changes in the probate 
law as contained in the new Probate Code. 
The new Probate Code went into effect on 
August 22, 1931, and for several weeks 
afterwards we were unable to secure printed 
copies of the Code for use by the committee. 
Copies of the Code were finally made avail- 
able to us in October and the committee 
held several meetings during the latter part 
of the year 1931. 

One of the matters discussed by the com- 
mittee was the question of the constitution- 
ality of the Probate Code and a resolution 
was adopted recommending that a test case 
be instituted by the Los Angeles Bar Asso- 
ciation at the earliest possible date to deter- 
mine whether or not such Probate Code 
was unconstitutional. While the Los Angeles 
Bar Association did not see fit to follow 
the recommendation of your committee, a 
test case was instituted by the Title Insur- 
ance and Trust Company for the purpose 
of testing the constitutionality of such Code. 

Your committee, with the approval of the 
Los Angeles Bar Association, prepared and 
filed, as amicus curiae, a brief in reply to 
brief of petitioner in the case of Frances S. 
Evans, Petitioner, v. Superior Court of the 
State of California, in and for the County 
of Los Angeles, and the Hon. Albert Lee 
Stephens, Judge thereof, Respondents. We 
took the position that the Act was constitu- 
tional and should be upheld by the Supreme 
Court of the State of California. We en- 
close two copies of the brief, which your 
committee caused to be prepared and filed 
with the Supreme Court, after first obtain- 
ing permission to do so. Unfortunately we 
were pressed for time within which to pre- 
pare this brief and were unable to get the 
views and opinions of all of the members 
of the committee in connection with this 
work, and in passing, desire to say, that 
most of the credit for the preparation of 
the brief should go to Mr. J. N. Owen, 


whom, you will recall, was appointed at the 
request of the Chairman of the Probate 
Committee, to take the place of Miss Ken- 
ney, who on account of press of State busi- 
ness, was unable to act. 


Appointment of Appraisers 

Your committee has given a good deal of 
consideration to the method of appointment 
of appraisers and their compensation. In 
this connection your committee held a joint 
meeting with State Controller Ray L. Riley 
and a special committee appointed by him, 
consisting of inheritance tax appraisers of 
various counties of the State of California. 
Your committee is quite strongly of the 
opinion that legislation should be enacted at 
the next session of the Legislature of the 
State of California both as regards the num- 
ber and appointment of appraisers, and their 
compensation. Your committee recommends 
that Section 605 of the Probate Code be 
amended to provide that in making the ap- 
praisement in an estate, the court or judge 
must appoint one of the inheritance tax ap- 
praisers provided for by law; or, upon the 
request of the executor or administrator of 
an estate, may, im its discretion, appoint 
three persons, one of whom must be an 
inheritance tax appraiser, in which case any 
two of them may act, provided one of them 
be the inheritance tax appraiser. A bill 
containing similar language, was introduced 
in the Senate of the State of California, at 
its recent session, but, we are informed, was 
defeated on the floor of the Assembly dur- 
ing the last few days of the last session of 
the Legislature. In order to pass such an 
amendment it will be necessary to do a great 
deal of work in lining up all the forces 
favorable to such legislation, and securing 
sufficient support, not only in Los Angeles 
County, but in other counties of the State, 
to secure its passage. Your committee was 
not able to agree upon the matter of the 
compensation to be paid appraisers of 
estates and this is something that the Pro- 
bate Committee appointed for 1932 should 
give serious thought and study. 


Appraisers’ Fees 
Some of your committee favored fixing 
of a monthly salary to be paid inheritance 
tax appraisers, while others favored an in- 
crease in the per diem of five dollars now 
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provided by the Probate Code, while still 
other members of the committee were of 
the opinion that the appraiser should file his 
report of the work done with the Probate 
Court and have the same approved and al- 
lowed by the court on the quantum meruit 
basis somewhat similar to the method now 
in use in fixing attorneys’ fees for extra- 
ordinary services rendered an estate. We 
feel that this last named method would have 
the full and complete support of all inherit- 
ance tax appraisers of the State of Cali- 
fornia, but due to the differences of opinion 
among various members of your committee, 
we are not making any definite recommend- 
ation as to any special plan to be followed 
in that regard. Your committee does feel 
quite strongly that the present practice of 
fixing fees by agreement between appraisers 
and attorneys representing executors of 
estates should be eliminated and some more 
definite and uniform method of arriving at 


the fees to be paid appraisers of estates sub- 
stituted in lieu thereof. 

Your committee makes no recommend- 
ation as to any other legislation modifying 
the present Probate Code as it feels it has 
not been in force a sufficient length of time 
to enable your committee to suggest any 
amendments that would be an improvement 
upon the new Probate Code as adopted, and, 
therefore, no new legislation, other than that 
regarding the appointment of appraisers, is 
proposed. Respectfully submitted, 

: W. H. WapswortH, Chairman 
LEE Comps, JR. 

Kar R. Levy 
JosepH N. OWEN 
RosBert F. SHIPPEE 
Evita RAE Briccs 
Lioyp W. BRooKE 
A. L. Hickson 
PERCILLA RANDOLPH 
J. E. DecnaNn 

PAUL LOWENTHAL 








GOLFING MEMBERS PLEASE TAKE NOTICE 


To the Officers and Members of 
The Los Angeles Bar Association: 

The golf activities of the Association, for 
and during the third year of its existence, 
continues to be popular with the confirmed 
addicts of this ancient sport. Tournaments 
have been held intermittently throughout the 
year, by courtesy of various private clubs 
in and about the City of Los Angeles. Ar- 
rangements are now being made for the 
first tournament of the new year to be held 
on Catalina Island, in the nature of a week- 


end “party.” 


Since the activities of the committee are 
self-supporting, at least so far as the Asso- 
ciation is concerned, the result should be 
gratifying to the membership at large. 

Each year the entire membership of the 
Association is polled by questionnaire for 
the purpose of keeping the committee’s 
mailing list entirely active, and, each year 
the list is larger. The present list, compiled 
at the beginning of this past year, contained 
approximately 140 interested members. The 
Tournaments through the year have been 
well attended, all of which would indicate 
the creation of this, the Association’s only 
recreational Department, to have been fully 


justified. 


Respectfully submitted, 
Ernest E. Noon, Chairman, 
Committee on Golf, 

Los Angeles Bar Association. 
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Examination of Witnesses 
Under Section 2055, C. C. P. 


By Emmet H. Wilson, Judge of the Superior Court 


Prior to the adoption of section 2055 of the Code of Civil Procedure in 1917, trial judges 
were not in accord as to the rules or the effect of evidence given by one party to an action 
when called by his adversary, although many followed the rule that was subsequently given 
legislative sanction in the said section. There is even now: considerable disagreement as to the 
meaning and effect of this section of the code—unnecessary confusion due to failure to give 
consideration to the decisions of the appellate courts. The supreme court has said that there is 
nothing new in this section, and that it is “but declaratory of a most elementary rule of daily 





application in the trial of cases.” 


From the following citations these important rules are made certain: 
(1) When a person is called as a witness pursuant to said section he is under cross-exam- 
ination, and the party calling him is entitled to examine him under the rules of cross-examina- 


tion. 


(2) The party calling such witness is not bound by the evidence given, and may contradict 
and rebut the same, and may discredit and impeach the witness. 

(3) Although, to the extent above stated, the party calling such witness is not bound by 
his evidence, the same is substantive evidence and, if not refuted by other evidence, must be 


considered for all purposes to which it is applicable. 


In other words, the party calling the 


witness is privileged to refute the evidence so given, but if he does not do so it stands on exact- 


ly the same basis as other evidence in the case. 


The section under discussion reads as follows: 


“Examination of Adverse Party. A party to 
the record of any civil action or proceeding or a 
person for whose immediate benefit such action 
or proceeding is prosecuted or defended, or the 
directors, officers, superintendent or managing 
agent of any corporation which is a party to the 
record, may be examined by the adverse party 
as if under cross-examination, subject to the rules 
applicable to the examination of other witnesses. 
The party calling such adverse witness shall not 
be bound by his testimony, and the testimony 
given by such witness may be rebutted by the 
party calling him for such examination by other 
evidence. Such witness, when so called, may be 
examined by his own counsel, but only as to the 
matters testified to on such examination.” 

Substantive Evidence 

Testimony given under Section 2055 is to be 
given its proper weight in the case. Even though 
no evidence is given on behalf of defendants, 
yet the testimony of defendants, when called by 
plaintiffs under said section, is to be considered 
for the purposes to which it is applicable. (Figari 
v. Olcese, 184 Cal. 775, 782, 15 A.L.R. 192). 

The testimony of each defendant elicited under 
this section is substantive evidence in the case for 
all purposes to which it is relevant. The testimony 
of one defendant given under said section is not 
limited to the defendant so testifying, but is bind- 
ing on his co-defendant, as well. His co-defend- 
ant should be allowed to cross-examine him. 
(Goehring v. Rogers, 67 Cal. App. 260, 262, 263.) 

Plaintiff is not bound by the testimony of ad- 
verse parties called as witnesses under Section 
2055, but where their testimony is not refuted by 
other witnesses the burden upon plaintiff to prove 
the facts sustaining his case is not sustained. 
(Preo v. Roed, 99 Cal. App. 372, 379.) 


Cross-Examination.—Witness is Under 


Section 2055 permits a litigant to call his ad- 
versary and subject him to cross-examination as 
to any relevant matter without waiting for a 


foundation to be laid by previous direct examina- 
tion. The court does not err in permitting a wide 
cross-examination. (Good v. Brown, 51 Cal. App. 
199, 201.) 

When a party is called as a witness by his op- 
ponent under section 2055 he is under cross-exam- 
ination, and the party calling him is entitled to 
examine him under the rules of cross-examina- 
tion. (Smellie v. So. Pac. Co., 81 Cal. Dec. 788, 
797 ; Figari v. Olcese, 184 Cal. 775, 782, 15 A.L.R. 
192; Willson v. Superior Court, 66 Cal. App. 275, 
277.) 


Not Bound by Adverse Party's Testimony 

Where a deposition of one defendant is taken 
by another defendant, and the same is read by 
the plaintiff at the trial, plaintiff is not bound 
thereby. (Grantham v. Ordway, 40 Cal. App. 758, 
764.) 

If plaintiff takes defendant’s deposition under 
this section, plaintiff is not bound by the testimony 
given. (Lewis v. So. Cal. Edison Co., 66 Cal. App. 
Dec. 522, 525.) 

Depositions of officers of defendant corporation, 
taken at the instance of -defendant, do not bind 
plaintiff even though the latter offers the same in 
evidence. (Weir v. N. Y. Life Ins. Co., 91 Cal. 
App. 222, 230.) 

Defendant’s objection to the reading by plain- 
tiff of defendant’s deposition, taken by plaintiff, 
on the ground that plaintiff was attempting to 
discredit his own witness is of no force. (Lawson 
v. Steinbeck, 44 Cal. App. 685, 689.) 

The party calling a witness under said section 
is not concluded from rebutting his testimony, of 
from impeaching the witness (Figari v. Olcese, 
184 Cal. 775, 782, 15 A.L.R. 192.) 

The fact that plaintiff called the alleged con- 
spirators (defendants) as witnesses under Section 
2055, did not compel approval by him of their 
testimony. He could use their appearance on the 
stand, their words, their acts—in fact anything 
they could furnish in his favor—and reject the 
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rest. The saiutary provision of this section was 
designed to prevent as far as possible parties to 
an action from perpetrating fraud and dishonesty. 
It strips them of former barriers used for shield- 
ing falsehood. (Cioli v. Kenourgios, 59 Cal. App. 
690, 697.) 

Where a conflict arises in the testimony of 
defendant, who is called by plaintiff under this 
section, plaintiff is not bound as to such testi- 
mony, and the conflict should be disregarded. 
(Schwars v. Schwarz, 93 Cal. App. 252, 256.) 

Plaintiff, in calling a defendant under said sec- 
tion, does not vouch for such defendant’s cred- 
ibility. (First National Bank v. Shipley, 109 Cal. 
App. 194, 200.) 

A party is not bound by testimony of an ad- 
verse party when called under Section 2055. Such 
testimony is not the evidence of the party calling 
such witness. (Smellie v. So. Pac. Co., 81 Cal. 


Dec. 788, 797, 799.) 


Testimony of Corporation’s Employee 

In an action against a corporation and its em- 
ployee, the defendant corporation took the depo- 
sition of the employee, which deposition was read 
at the trial by plaintiff as a part of his case. Held, 
that plaintiff was not bound thereby. (Grantham 
v. Ordway, 40 Cal. App. 758, 764.) 

Plaintiff is not bound by depositions of officers 
of defendant corporation, taken on motion of de- 
fendant, and offered in evidence by plaintiff at the 
trial. (Weir v. N. Y. Life Ins. Co., 91 Cal. App. 
222, 230.) 


Several Defendants—One Bound by Evidence 
of Other 

Where defendants were called by plaintiff under 
Section 2055, it is error to instruct the jury that 
testimony so adduced is binding only on the de- 
fendant giving the same and that such testimony 
should be disregarded and not taken into con- 
sideration as to the other defendants. While the 
privileges of said section are limited to the calling 
of an adverse party, yet there is nothing indicating 
an intention to limit his testimony to his own case. 
Where one of two or more joint defendants is 
called under this section, his testimony, if ma- 
terial to the issues, is evidence for all purposes 
of the case, and is binding upon him as well as 
upon his co-defendants. (Goehring v. Rogers, 67 
Cal. App. 260, 262.) 


Several Defendants—One May Be Called 

Where there are two defendants, and one has 
answered denying liability and pleading that she 
was the agent of her co-defendant, plaintiff may 
call such answering defendant as a witness under 
Section 2055 and may ask leading questions. The 
willingness of the witness, from the other defend- 
ant’s point of view, to testify in a manner detri- 
mental to him does not determine her status in 
the case, since she had been sued, like the other 
defendant, and had denied liability. She was ad- 
verse both to plaintiff and to her co-defendant. 
(Koeberle v. Friganza, 66 Cal. App. 323, 327.) 


Defendant’s Agent Also A Defendant.— 
May Be Called 
Where the principal defendant’s agent in sale 
of property was also named as a defendant, but 
was not served with process and had not ap- 


peared, a reasonable construction of Section 2055 
would permit the calling of such party as an ad- 
verse party. The court stated, however, that ap- 
pellant suffered no prejudice, as the testimony 
was favorable to it. (Dohrman v. J. B. Roof, Inc., 
108 Cal. App. 456, 466.) 


Defendant Cannot Call Co-defendant 
In the case last cited it was held that the prin- 
cipal defendant who had answered was not en- 
titled to call the agent as an adverse party. 
(Dohrman v. J. B. Roof, Inc., 108 Cal. App. 456, 


Co-Defendant May Cross-Examine 

When a defendant is called as a witness by 
plaintiff under Section 2055, his co-defendant 
should be allowed to cross-examine him. The 
testimony of each defendant so elicited is sub- 
stantive evidence in the case for all purposes to 
which it is relevant, and the co-defendant should 
be accorded the right of cross-examination there- 
on. (Goehring v. Rogers, 67 Cal. App. 260, 263.) 


Must Be Adverse Party 


The privileges of this section are limited to call- 
ing an adverse party. (Goehring v. Rogers, 67 
Cal. App. 260, 262.) 


Nonsuit—How Testimony Considered 

Where a defendant is called by plaintiff under 
Section 2055, evidence given by such defendant 
does not eliminate a presumption in favor of 
plaintiff so as to warrant the court in disregard- 
ing the effect of the presumption when ruling on 
a motion for nonsuit. A presumption raises a 
conflict with evidence contrary thereto. (Gran- 
tham v. Ordway, 40 Cal. App. 758, 761, 764.) 

In an action against a railroad company to re- 
cover damages, where two trainmen were called 
by plaintiff for cross-examination under said sec- 
tion, the plaintiff, on motion for nonsuit, was not 
concluded by their evidence, it being the duty of 
the court, on motion for nonsuit, to accept the 
evidence most favorable to plaintiff. (Marchetti 
v. So. Pac. Co., 204 Cal. 679, 686.) 


Directed Verdict—How Testimony Considered 

The evidence of an adverse party, called under 
Section 2055, is not the evidence of the party 
calling the witness. The same does not dispel a 
presumption contrary to such evidence and in 
favor of the party calling such witness. When 
such evidence is in conflict with the presumption, 
the jury must decide the conflict, and the court 
cannot grant a motion for a directed verdict. 
(Smellie v. So. Pac. Co., 81 Cal. Dec. 788, 799, 
800.) 


Presumption or Inference—Conflict With 
Evidence Given Under Section 2055. 

A presumption created by statute or an infer- 
ence arising from the facts is not destroyed or 
dispelled, as a matter of law, by testimony given 
under said section which is contrary to such pre- 
sumption or inference. Such testimony merely 
tends to create a conflict, and the jury must pass 
upon the conflict. (Smellie v. So. Pac. Co., 81 
Cal. Dec. 788, 799, 800; Bushnell v. Tashiro, 66 
Cal. App. Dec. 347, 351; Grantham v. Ordway, 
40 Cal. App. 758, 764.) 
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Second Trial—Defendant Dead 


Where there are two defendants and one de- 
fendant was called at the first trial of the action 
and testified under Section 2055, and died before 
the second trial, his testimony given at first trial 
is admissible at second trial, even though such 
defendant was represented by different counsel 
from those who represented the surviving defend- 
ant. (Gates v. Pendleton, 71 Cal. App. 752, 758.) 
Failure to Announce Calling Under Section 2055 

Plaintiffs are not bound by depositions of offi- 
cers of defendant corporation, taken on motion 
of defendant, and offered in evidence by plaintiffs 
at trial, even though at no time does plaintiff's 
counsel announce om he is acting under said 
section. (Weir v. N. Y. Life Ins. Co., 91 Cal. 
App. 222, 230.) 

Where an adverse party is called as a witness, 
the party calling him is not bound by the testi- 
mony of such witness, even though he fails to 
announce that such party is called under Section 
2055. (Worthington v. Peoples Bank, 106 Cal. 
App. 238, 241.) 


Husband and Wife 


In an action against husband and wife to quiet 
title to real property, where by their joint answer 
the husband disclaims any interest in the property, 
he makes himself a nominal party and not a real 
party in interest, and the wife may be called by 
plaintiff as a witness under Section 2055 without 
the consent of her husband. In this action when 
the defendant wife was cited to appear before a 
notary public for the purpose of having her dep- 
osition taken by plaintiff, she retused to answer 
any question on the ground that she was an in- 
competent witness under Subdivision 1 of Section 
1881 C.C.P. A writ of mandamus was issued 
requiring the trial court to direct the defendant 
wife to answer questions propounded to her in 
the taking of her deposition. (Johnston v. St. 
Sure, 50 Cal. App. 735, 737.) 

Where husband and wife were joined as de- 
fendants, defendant wife was called as a witness 
by plaintiff under Section 2055, and her counsel 
objected to her interrogation on the ground that 
by Subdivision 1 of Section 1881 C.C.P. neither 
husband nor wife might be examined for or 
against the other without the other’s consent. The 
court sustained the objection, and the District 
Court of Appeals refused to compel the trial 
court, by writ of mandate, to receive the testi- 
mony on the ground that mandamus was not the 
proper remedy. The court expressly declined to 
pass upon the admissibility of the testimony. (Gu- 
bin v. Superior Court, 104 Cal. App. 331 332.) 

Where the husband sues for damages for per- 
sonal injuries, if it be conceded that any sum 
recovered by him would be the community prop- 
erty of himself and wife, and therefore under 
the general provisions of Section 2021 C.C.P., re- 
lating to the taking of depositions, and under the 
general provisions of Section 2055, relating to the 
calling of adverse witnesses, the wife is a proper 
and competent witness, yet Section 1881, provid- 
ing that a wife cannot be called as a witness for 
or against her husband without his consent, is 
a special provision and must be read as an ex- 
ception to the general rules relating to the com- 
petency of witnesses. (Rothschild v. Superior 


Court, 109 Cal. App. 345, 347.) 


Probate Proceeding 


In a proceeding to set aside probate of a will 
it was not error to allow the examination, as an 
adverse party under Section 2055, of one of the 
executors who was also a beneficiary under the 
will, he not having joined in opposing the contest. 
It was claimed that he was not a party under 
that section, as he would receive more property 
if the will were set aside than he would receive 
under the same, and that his interests were really 
with the contestant. The court held that he was 
a competent witness, regardless of Section 2055 
and it did not appear that any evidence elicited 
by cross-examination under that section would 
not have been admissible under the general rules 
of evidence, and no one was prejudiced by his 
im) (Estate of McDonald, 191 Cal. 161 


Criminal Case 


In a prosecution for larceny, defendant sought 
to call complaining witness for cross-examination 
under Section 2055. The court did not pass upon 
the applicability of this section to a criminal case, 
but held that as such witness had been subjected 
to a lengthy cross-examination on irrelevant and 
trivial matters, the trial court properly exercised 
its discretion in refusing to allow this method of 
cross-examination to continue. (People v. King, 
77 Cal. App. 434, 436.) 


Federal Equity Case 

A statute of Pennsylvania similar to Section 
2055 was held to have no application to suits in 
equity in Federal Courts. The Act of Congress, 
providing that practice etc. in U. S. courts shall 
conform as near as may be to that of-courts of 
record of the state, expressly excepts equity and 
admiralty cases. (Dravo v. Fabel, 132 U. S. 487, 
490, 33 L. Ed. 421, 422.) 


Miscellaneous 

Section 2055 is but declaratory of a most ele- 
mentary rule of daily application in the trial of 
cases. (Estate of Carson, 184 Cal. 437, 447, 17 
A.L.R. 239.) 

There is nothing new in this section except that 
the party calling an adverse party is not bound 
by his testimony, and he may rebut the same by 


other evidence. (Goehring v. Rogers, 67 Cal. App. 


260, 262.) 

Where, after plaintiff rested her case, it was 
stipulated that defendant might later call her for 
further cross-examination, and she was thereafter 
called “for further examination” and examined 
by counsel for defendant, it will be assumed that 
the jury understood that the further examination 
was conducted pursuant to the stipulation. It was 
not error to refuse an instruction embodying the 
provisions of Section 2055. (Berkovitz v. Ameri- 
can River Gravel Co., 191 Cal. 195, 200.) 

In an action by a water company against an 
irrigation district the court permitted the plaintiff, 
over the objection of the intervener, another 
water company, to call the officers and directors 
of the defendant Irrigation District as witnesses 
under Section 2055. “Assuming, without decid- 
ing,” that in the circumstances of the case the 
plaintiff did not have a right so to examine such 
witnesses, it was held that no prejudice resulted 
to the intervener. (Imperial Water Co. v. Imperial 
Irr. Dist., 62 Cal. App. 286, 293.) 
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Where defendants were called by plaintiff under 
Section 2055 and cross-examined, defendants’ 
counsel had the right to examine them concern- 
ing any matter as to which they had testified in 
the cross-examination, and there was no reason 
why counsel for defendants should not have been 
permitted at that time to make defendants their 
own witnesses and question them regarding other 
matters pertinent to the case: which were not 
brought out by their examination by counsel for 
plaintiff. (Bitsekas v. Parechanian, 64 Cal. App. 
148, 154.) 


Where plaintiff was called to testify solely as 
to her injuries, the court rightfully restricted 
cross-examination to that subject. Defendant 
could have called plaintiff under Section 2055 
and could have gone into the case fully. (Alkus 
v. Davies, 8 Cal. App. 355, 361.) 


Where evidence is conflicting and findings are 
in accord with the testimony given by a party to 
an action in his “direct examination” (sic) con- 
ducted under Section 2055, the same will not be 
disturbed on appeal. (Western Brick Co. v. Smith, 
94 Cal. App. 370, 374.) 

Where plaintiff sought to recover on the theory 
of respondeat superior, the burden upon plaintiff 
was not sustained where witnesses called by him 
under Section 2055 established the fact that the 


truck owner was an independent contractor and 
not an employee of the defendant corporation. 
While plaintiff was not bound by the answers of 
such witnesses, ‘yet their testimony was not re- 
futed by other witnesses. (Preo v. Roed, 99 Cal. 
App. 372, 379.) 

The defendant’s tax deed was merely prima 
facie evidence of the matters therein recited, even 
though the same was offered by plaintiff while 
defendant was being examined as a witness under 
Section 2055. (Willard George Hotel Co. v. 
Warden, 99 Cal. App. 401, 405.) 

Where the deposition of a party to an action 
was taken under Sections 2021 and 2055 C.C.P., 
and the party appeared at the trial, and all ma- 
terial evidence contained in the deposition was 
fully covered by cross-examination at trial, per- 
mission to read the deposition was in discretion 
of the court. (Wulferdinger v. Pickwick Stages 
System, 105 Cal. App. 509, 511.) 

Where the court denied plaintiff the privilege 
of calling defendant as a witness under Section 
2055 until she had exhausted her own witnesses, 
and she assented to this procedure, the only ques- 
tion involved is the rule that the order of proof 
is to be regulated in the sound discretion of the 
court, and the ruling of the court is not error. 
(Graham v. Cons. Motor Transportation Co., 64 
Cal. App. Dec. 1094, 1095.) 





Case 


Notes 


FEDERAL COURTS: CONFORMITY ACT; DUTY OF TRIAL JUDGE IN 
FEDERAL COURTS TO FOLLOW RULE OF LAW IN STATE 
WHERE DISTRICT COURT SITS, WHICH MAKES CON- 
TRIBUTORY NEGLIGENCE IN PERSONAL INJURY 
CASES ONE FOR JURY ALONE TO DETERMINE 


By Harry Graham Balter, of the Los Angeles Bar 


The Constitution of the State of Arizona 
provides that “the defense of contributory 
negligence or of assumption of risk shall, 
in all cases whatsoever, be a question of 
fact, and shall at all times, be left to the 
jury.” Plaintiff, a resident of Phoenix, 
Arizona, brought suit in the United States 
District Court of that City to recover dam- 
ages resulting from a collison between plain- 
tiff’s automobile and defendant’s train. The 
trial Judge, disregarding the mandate of the 
Arizona Constitution, directed a verdict for 
the defendant on the ground that the plain- 
tiff was guilty of contributory negligence. 

The Circuit Court of Appeals for the 
Ninth Circuit certified the following ques- 
tion to the United States Supreme Court 
for its decision: 

“May a Federal Court sitting in the State 
of Arizona direct a verdict for the defend- 
ant in an action to recover damages for 
personal injuries, when it appears as a mat- 
ter of law, that the plaintiff was guilty of 
contributory negligence, notwithstanding the 


State Constitutional Provision to the con- 
trary?” 

The Supreme Court held that the District 
Judge had properly taken the matter of con- 
tributory negligence from the jury, and had 
the right to follow the well recognized rule 
in the Federal Court to the effect that the 
trial judge may pass on the question of 
contributory negligence as a matter of law. 
(Herron v. Southern Pacific Co., Supreme 
Court Advance Opinions No. 131, April 13, 
1931.) 

The “Conformity Act,” (28 United States 
Code, Section 724), provides that “The 
practice, pleadings and forms and modes of 
proceeding in civil causes, other than equity 
and admiralty causes, in the * * * District 
Courts, shall conform as near as may be, to 
the practice, pleadings and forms and modes 
of proceedings existing at the time in like 
causes in the courts of record of the State, 
within which such * * * District Courts 
are held, any rule of court to the contrary 
notwithstanding.” The “rules of decisior. 








Page 190 





LOS ANGELES BAR ASSOCIATION BULLETIN 





act” (28 United States Code, Section 725) 
provides: “The laws of the several States, 
except where the constitution, treaties, or 
statutes of the United States otherwise re- 
quire or provide, shall be regarded as rules 
of decisions in trials at common law, in the 
courts of the United States in cases where 
they apply.” See also Rule 52 and Rule 53 
of the rules of the United States District 
Court for the Southern District of Cali- 
fornia. 

From these provisions, it does not follow, 
however, that in the trial of a civil action 
at law the United States District Court, the 
laws of the state in which that court sits are 
followed. 

No law, excepting one of Federal origin, 
can take from the trial judge in the Federal 
Judicial System his established function as 
director and governor of the trial “for the 
purpose of assuring its proper conduct and 
of determining questions of law.” 


Chief Justice Hughes had this.to say: 
“The controlling principle governing 
the decision of the present question is 
that state laws cannot alter the essential 
character or function of a Federal court. 
The function of the trial judge in a Fed- 
eral court is not in any sense a local mat- 
ter, and state statutes which would inter- 
fere with the appropriate performance of 
that function are not binding upon the 
Federal court under either the Conform- 
ity Act or the “rules of decision” Act. 
Thus, a Federal court is not subject to 
state regulations, whether found in con- 


stitutional provisions or in statutes, pro- 
viding that the court shall not give an 
instruction to the jury unless reduced to 
writing, or that written instructions shall 
be taken by the jury in their retirement 
(Nudd v. Burrows, 91 U. S. 426, 441, 
442; Lincoln v. Power, 151 U. S. 436, 
442) ; or that the court shall require the 
jury to answer special interrogatories in 
addition to their general verdict (Indian- 
apolis & St. Louis Railroad Company v. 
Horst, 93 U. S. 291, 300); or that the 
court shall not express any opinion upon 
the facts (Vicksburg & Meridian Rail- 
road Company v. Putnam, 118 U. S. 
545, 553), or charge the jury with re- 
gard to matters of fact (St. Louis, Iron 
Mountain & Southern Railway Company 
v. Vickers, 122 U. S. 360, 363) ; or shall 
not direct a verdict, where the evidence 
is such that a verdict the other way 
would be a set aside (Barrett v. Virgin- 
ian Railway Company, supra). 

“In a trial by jury in a Federal court, 
the judge is not a mere moderator, but 
is the governor of the trial for the pur- 
pose of assuring its proper conduct and 
of determining questions of law. This 
discharge of the judicial function as at 
common law is an essential factor in the 
process for which the Federal Constitu- 
tion provides. As was said by Mr. Justice 
Story, in United States v. Battiste, 2 
Sumner, 240, 243: ‘It is the duty of the 
Court to instruct the jury as to the law; 
and it is the duty of the jury to follow 
the law, as it is laid down by the Court.” 





THE BAR MOVING TOWARD 
A GUILD 

“The Bar Associations, national, state and 
local, are today assuming an importance and 
impetus which it is easy to under-estimate 
and difficult to altogether gauge. As con- 
trasted with the condition preceding the 
Civil War when the lawyers, except in one 
or two states and a few of the older eastern 
cities, had scarcely even the form of organ- 
ization, we have today active and aggressive 
societies at every level which are consuming 
a steadily larger proportion of the lawyer’s 
time, energy and even income. There can be 
no doubt that the Bar like its sister profes- 
sions, and in spite of a conservatism which 
outmatches all of them, is moving steadily 


towards a guild or class organization which 
will have a most important influence on our 
private lives and the public history of this 
country.” (‘Forces Remolding the Law- 
yer’s Life,” by James Grafton Rogers, in 
the American Bar Association Journal.) 





BEFORE THE 18TH AMENDMENT 


5 Cal. 461, Robinson v. Pische et al. 

“Tf the defendants were at fault in leav- 
ing an uncovered hole in the sidewalk of a 
public street, the intoxication of the plaintiff 
cannot excuse such gross negligence. A 
drunken man is as much entitled to a safe 
street as a sober one, and much more in the 
need of it.” 
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Nationally known judges and 
attorneys have appointed 
trust institutions to settle 
their estates 


TITLE GUARANTEE & TRUST 


COMPANY 


TITLE GUARANTEE BUILDING 
HILL at FIFTH, LOS ANGELES 








OUR CATALOGUE WILL BE MAILED IMMEDIATELY UPON REQUEST. 


NEW LOW PRICES! 


GOOD 
USED 


LAW BOOKS 


Backed by Our Absolute Guarantee as to Condition. 


Terms to Responsible Attorneys. 








Leslie F. Bosshardt 


517 Hearst Building San Francisco, Calif. 

















Parker, Stone & Baird Company’s 


1932 
DIRECTORY 


ATTORNEYS 


(INCLUDING SUPPLEMENT OF OUT-OF-TOWN LAWYERS) 


IS READY FOR DELIVERY 


If you have not received your copy 
let us know and we will be glad to 
send you one. 





PARKER, STONE & BAIRD CO. 


LAW PRINTERS PUBLISHERS ENGRAVERS 
241 East Fourth Street TRinity 5206 Los Angeles 





Thirty-Four Years Service to Attorneys 




















